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Disclaimer

Circular 230: This document was not intended or written to be used,

and it cannot be used, for the purpose of avoiding US Federal, state or
local tax penalties that may be imposed on any taxpayer. This document
has been prepared pursuant to an engagement between
PricewaternouseCoopersKenya and the Kenya Bankers Associationlt

IS intended solely for the use and benefit of the Kenya Bankers
Association (and members) and not for reliance by any other person.
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'Section 1: The Basics of FATCA

C An overview

C The 3 pillars of FATCA

C Who does FATCA affect?
C The FATCA timelines

PwC



An Overview
Background

0

PwC

The Foreign Account Tax Compliance Act provisions which were included in
the Hiring I ncentives to Restore Empl
2010 (generally referred to as NFATCH

Provide the I nternal Revenue Service
U.S. tax evaders hiding their money in foreign accounts and investments

Provisions aimed at certain payments made to non-U.S. persons to compel
compliance and not meant to collect significant tax

Created new AChapter 40 of the I nterr
(Provides limited grandfathering exemptions)

a | -Fidamcislt-oreign t i 0 n

| mpacts Foreign Financi
|l e i mposing new

Entities ANFFE"), whi

Generally, withholding does not apply
1, 2014 with transitional relief for payments of gross proceeds and passthru
payments
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An Overview
FATCAGOGs Objective and Purpose

U Theobjective of FATCA iIis tandindetect, deter
discourageo f f shor e t ax cidzerseri o B
residents.

U Major functions impacted:
A Client identification (on -boarding)
A Tax reporting
A Tax withholding

A Governance

U The purpose is to create greater transparency by
strengthening information reporting and
compliance with respect to US accounts
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Three Pillars of FATCA

IDENTIFICATION REPORTING WITHHOLDING
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|
1.

|dentification

ldentification

PwC

New customers (individuals and/ or entities) and

Pre -existing customers : needto understand which
customers are:

x U.S. individuals and/ or entities
% For entities, which are FFIs or NFFEs
Counterparties (approved and status monitoring )

De minimus rules
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| 2. Reporting

Reporting

U A specified U.S. Person , the name, address and taxpayer
identification number (TIN)

U A U.S. owned foreign entity , the name, address, and TIN
(if any) of the U.S. owned foreign entity and name, address,
and TIN of each substantial U.S. owner

U The account number
U Account balance or value

U Gross receipts, withdrawals or payments from the account

U Other information includes:

U The account number of U.S account holders the account
balance or value grossreceipts, withdrawals or payments
from the account: recalcitrant account holders: and

N P F F (NonsParticipating Foreign Financial
November 2013
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3. Withholding - 30 % tax withholding

Withholding

U Withholdable payments defined as:

U Any US source FDAP income, including
interest, dividends, rents, salaries, wages,
premiums, annuities, compensations,
remunerations, and emoluments

U Any gross proceeds from the sale of any
property that could produce US source
dividends or interest

U Interest on deposits at foreign branches of
US banks is US source income

U Excludes income effectively connected with
a US trade orbusiness

November 2013
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" Who does FATCA Affect?

A FFl is a foreign entity that either: Examples:

A Accepts deposits in the ordinary course of a banking

or similar business; or

Holds financial assets for the account of others, as a
substantial portion of its business; or

Entity primarily conducts as a business one or more
of the following activities or operations for or on
behalf of a customer:

1. trading in certain financial products

2. individual or collective portfolio management

3. investing, administering or managing money or
financial assets on behalf of others .

4. entities that hold themselves out as collective
investment vehicles, mutual funds, private equity
funds, etc. ; or

A Commercial banks
A Savings and Loan
Associations

A Broker Dealers
A Clearing Organisations
A Trust Companies

Mutual Funds

Funds of Funds

ETF

Hedge Funds

Private Equity Funds
Venture Capital Funds

T I I T D I

A
A

A

A
A
A

An NFFE is any foreign entity which is not an FFI

Credit unions
Co-operative banking
institutions

Custodial banks
Custodian of Employee
Benefit Plan

Sovereign Wealth
Funds

A\ Commodity Pools

Managed Funds
Collective Investment
Vehicles

PwC
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" Who does FATCA Affect?

A is a company regulated as an insurance company in A Life Insurance

A has gross income arising from insurance,
reinsurance, and annuity contracts that exceeds 50
percent of gross income, or

A has assets associated with insurance, reinsurance,
and annuity contracts that exceeds 50 percent of
gross assetsor

A An entity that is a holding company or treasury
center that:
1.is part of an expanded affiliate group (EAG) that
includes other financial institutions, or
2.if formed in connection with investment vehicles
such as private equity funds, mutual funds, hedge
funds, etc.

its country of operation, companies/products

An NFFE is any foreign entity which is not an FFI

A FFl is a foreign entity that either: Examples:

PwC
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What is a NFFE?

Non -Financial Foreign Entity (NFFE)
U Foreign entities which are not FFls.
U Excepted NFFEOGs ar e:

U Corporations (and certain affiliated entities) that are regularly traded on an
established securities market;

U Foreign governments, any political subdivision of a foreign government, or any
wholly owned agency or instrumentality;

U International organizations or wholly owned agency or instrumentality; or

November 2013
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FATCA Timeline For non IGA countries, as at 12 July 2013
(For FFI Agreements Effective on 30 Jun, 2014)
‘ 2012 2013

2015

August 19 2018 T IRS FATCA
registration pottal available
(Note 1)

" Jan 12016 - Expanded affiliated ‘Jan 12017 - Interests previously
group transition period ends for issued in bearer form must be redeemed
Limited FFIs and Limited Branches : or immobilized

@Jiun 302017 - First
Certification of Compliance and
Effective Controls required

’Dec 312016 - Last day for qualification as

=‘I|5i€r3ncited Life Debt Investment Entity

‘Apr 252014 1 Last day to register for
inclusion on the Jun 2, 2014 IRS Iis_i of
PFFIs and RDCFFIs

@ Jun 22014 T First IRS list of PFFis
and RDCFFIs to be published

@ Jun 302014 i Earliest effective
date of an FFI Agreement

@ Dec 312014 i
Complete
identification
and review of
preexisting entity
account holders
that are prima
facie FFIs

FFI

Governance @ Feb 292016 - Responsible

officer must be able to certify
completion of identification and
review for all preexisting
individual and entity accounts

312016 - End of first
(Note 2)

compliance certification period

‘ Jul 12015 i Complete
identification and review of
preexisting high value
individual accounts

‘Jul 12016 i Complete
identification and review of
all remaining preexisting
individual and entity
accounts (Note 3)

Due
Diligence
for
Pre -Existing
Accounts

‘Jul 12014 i Enhanced account
opening procedures must be in place:
to establish the FATCA status of new
individual and entity accounts

Procedures
for
New
Accounts

@ Jul 12014 i Cut-off date for
: grandfathered obligations (Note 4)
’Jul 12014 i Begin FATCA
withholding on US source FDAP
income for all new accounts and
NPFFIs
0 Dec 3112014 i Begin

FATCA withholding on
preexisting entity account
holders that are
undocumented prima
facie EEls

’Jan 12015 i Begin FATCA
withholding on any undocumented
individual preexisting high value
account

OJan 12016 i Begin FATCA
withholding on remaining
undocumented preexisting
accounts

QJan 12017 i Begin
FATCA withholding on
gross proceeds. FATCA
withholding is also
expected to begin for
foreign passthru
payments.

Withholding

’ Mar 15 2015 1 Begin FATCA ‘ Mar 15 2016 i Form 1042-S ‘ Mar 31 2017 i Full FATCA

1)
@)
[©)]
)

(5)

Reporting

The IRS has committed to making the FATCA registration portal available no later than July 15, 2013. This, it could be available earlier.

reporting on Form 1042 -S for
US source FDAP income for
calendar year 2014

‘ Mar 31 2015 1 Limited
FATCA reporting on
Form 8966 for calendar
year 2014 for US
accounts (Note 5)

‘Mar 312015 i Begin
aggregate FATCA
reporting on Form 8966
for recalcitrant accounts

As part of the certification, FFI must also certify that it did not have any procedures in place from August 6, 2011 that would assist account holders in the avoidance of FATCA.

Certain de minims thresholds and retesting rules may apply.

Generally applies to obligations that can produce a withholdable payment. Grandfathered obligations also include: (1) any obligation that gives rise to a withholdable payment solely because the obligation is treated as giving rise to a dividend equivalent pursuant to section 871(m) and the regulations thereunder,
provided tiyay. ] ligation is executed on or before the date that is six months after the date on which obligations of its type are first treated as giving rise to dividend equivalents; (2) with respect to foreign passthru payments, any obligation that is executed on or before the date that is six months after the date on
RMns defining the term foreign passthru payment are filed with the federal register; and (3) any agreement requiring a secured party to make a payment with respect to, or to repay, collateral posted to secure a grandfathered obligatio.

Limited reporting includes name, address, TIN, account number, and account balance of each specified US person who is an acamnt holder. For account holders that are treated as US owned foreign entities and ownerdocumented FFIs for reporting purposes, report name, address and TIN (if any) of such entity and

which final

each substantial US owner of such entity or specified US person.

reporting must include foreign
reportable amounts paid to
NPFIs during calendar year
2015 (also applies to calendar
year 2016)

@ Mar 312016 i Limited
FATCA reporting on Form
8966 for calendar year 2015
includes income payments

reporting on Form 8966 begins
for calendar year 2016

@ Var 15 2018 i Begin FATCA
reporting on Form 1042 -S for
US gross proceeds and
potentially foreign pass thru
payments for calendar year
2017



FATCA Timeline for FFIs under Model | IGA (Note 1)

2012

FFI
Governance

2013

0 August 19 2013 ‘ Jun 30 2014 i Earliest date

IRS FATCA
registration portal
available

that an FFI can be a Partner
Country FI

2015

@ Jan 12015 i Obtain GIIN
from the IRS

Due
Diligence
for
Pre -Existing
Accounts

’ Dec 31 2014 i Complete

identification and review of
preexisting high value
individual accounts (Note 3)

‘ Dec 31 2015 i Complete

identification and review of
all remaining preexisting
accounts (Note 4)

Procedures
for
New
Accounts

QJuI 12014 i Enhanced account
opening procedures must be in
place to establish the FATCA
status of new accounts (Note 3 &
5)

Withholding

@Jui 12014 7 Begin FATCA
withholding on US source FDAP
income for NPFIs (Note 4)

Reporting

(1) IGA: Intergovernmental Agreement
(2) Certain de minimis thresholds and retesting rules may apply.

(3) Withholding applies to US source income paid to nonparticipating financial institutions by reporting FATCA Partner financial
withholding foreign partnership or withholding foreign trusts. Other reporting FATCA Financial Institutions must provide info

withhold.

Prior to Sep 30, 20157
Reporting FATCA Partner FI
will need to provide required
information to FATCA Partner
prior to IGA deadlines in order
for FATCA Partner to be able
to meet corresponding
deadlines (Note 6)

201617

Reporting FATCA Partner Fl to
report to FATCA Partner Country
the name and the aggregate
amount of payments made in 2015
and 2016 to NPFE (Note 6)

20177

Reporting FATCA Partner Fl to
obtain and report TIN of each
specified US account holder for
preexisting accounts (Note 6)

institutions acting as a withholding QI,
rmation necessary to allow an immediate payor to

(4) Dates for withholding on gross processed and passthru payments are highly speculative and will be worked out between the US ad FATCA partner countries in the next two

yedPawC

(5) Dates will be provided under legislations issued by FATCA Partner tax authorities.



I .
Section 2: Inter -Governmenta
Agreements (IGA)

C What is an IGA?
C A global IGA update
C Key attributes and benefits of an IGA

C The role of the regulator

PwC
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| What is an IGA?

The primary purpose of a IGA is to assist with the legal impediments that exists around privacy
laws and barriers. The aim is to better enableFATCA compliance and ease thdransition.

Intergovernmental Agreement

The IGA is an agreement between a country and the US IRS, whereby it is
agreed that:

1. the FATCA regulations will not apply (in its entirety) to the financial
entities in that country;

2. local financial entities report specific information to their local
regulatory authority, who in turn provide the information to the IRS;
with the IRS obligated to provide reciprocal information in certain
cases (Model I) OR;

3. local financial entities report specific information to the IRS directly,
with the consent of their local tax authorities (Model Il);

4. there is no requirement for entities to withhold on recalcitrant account

h holders.

November 2013
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| A Global IGA Update

Denmark (1), Germany (1), Ireland (1),
Japan, Mexico (1), Norway (1), Spain
(1), United Kingdom (1), Japan (2),
Switzerland (2), France (1)

A Signed and released IGAs

Actively engaged in dialogue of ] -
concluding an IGA Exploring options for an IGA

AArgentina, Australia, Belgium,
Cyprus, Estonia, Hungary, Israel,
South Korea, Liechtenstein,
Luxembourg, Malaysia , New
Zealand, Slovak Republic,
Singapore , South Africa, Sweden

AUS Treasury expects to be able to
conclude negotiations with several of
these countries in the coming
months

Process of finalizing an IGA

ABahamas, CanadaCayman Islands,
Finland, Guernsey, Isle of Man,
Italy, Jamaica, Jersey, Malta,
Netherlands

AlRS® negotiations
countries to be completed soon

ABahrain, Bermuda, Brazil , the
British Virgin Islands, Chile,
Curacao, Czech Republic, Gibraltar,
India , Lebanon, Mauritius,
Romania, Russia, Seychelles, Saint
Martin, Slovenia, Taiwan

ANo expectations or timelines were
provided for these discussions

PwC

Model | Inter Governmental Aareements (IGAS)

A Under this agreement, Foreign Financial Institutions
who enter into IGAs will be able to report information
on U.S. account holders and accounts directly to their
national tax authorities, who in turn, will report to the
IRS.

A Two options exist
i 1la:reciprocal
i 1b: non-reciprocal
A IGA highlights and benefits
i Reciprocity (in Model 1a)
i Current KYC rules and percentages apply
T Retirements plans excluded

T Increased clarity around due diligence with country
specific provisions

Model Il Inter Governmental Agreements (IGAS)

A Model Il IGA was designed to address potential
conflicts of national and local laws that would make it
difficult, for Financial Institutions in some
jurisdictions, to comply with FATCA.

A The most notable difference between Model | and
Mo del 'l | GA6s is that i
institutions will report information directly to the IRS
rather than their local jurisdictions

n
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I
Key Attributes and Benefits of an IGA

-

\.

~

RELAXED COMPLIANCE REQUIREMENTS

An IGA will also benefit a group of small financial
institutions if the Partner country can successfully
negotiate specific exemptions from FATCA

/

~

CONTROLLED INFORMATION FLOW

An IGA will allow for better control over flow of
information without flouting banking data
protection and privacy laws

-

REDUCED COMPLIANCE COST

An IGA would reduce compliance cost as the compliance
requirements are less stringent e.g. Definition of a qualifying US
entity will be based on the local AML requirements as against
10% defined for non-IGA countries. FFIs in IGA Partner
countries; do not have withholding responsibilities, can explore

~

the possibility of product carve -outs etc.

~

/ RECIPROCITY AND INCREASED TAX
REVENUE

Automatic exchange of information between
countries (model specific) and possible increase in
tax revenue following the identification of

qualifying US and Kenyan citizens

.

PwC

~

/ PROVIDES A FRAMEWORK FOR THE
NEW TAX INTEGRATED SYSTEM

The information requirements of the IGA enable
the tax authority to be proactive in the design of
the new integrated tax system in line with global

K trends /

November 2013
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| The Role of the Regulator/ KBA

Promulgate
regulations and
guidelines

Minimise the
negative impact on
the consumer

PwC

Ensure compliance

Liaise with the US
IRS

Reduce the cost
of compliance

Coordinate the
process

November 2013
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'Section 3 Sout h Afri1 «
their IGA

C Background
C Workstream setup
C Current status

CPwCOs i nvol vement
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